To:  The City of Lureka

From: Larry BEvans
3441 K St
Fureka, CA 9350

2

Re:  Comments on Draft EIR for Balloon Tract big box mall proposal

Dear Planning Staff,

1 am submitting these comments on behalf of myself and Citizens for Real Economic Growth (CREG).

Overall, the Draft Environumental Impact Report (DEIR) for the Balloon Tract big box mall proposal,
also known as the “Marina Center”, is grossly inadequate and incomplete based on the fact that it has
not been prepared “with a sufficient degree of analysis to provide decision-makers with information
which enables them to make a decision which intelligently takes account of environmental
consequences”, as required by Title 14, California Code of Regulations (CCR), Section 15151, This
section goes on to state that, “...the sufficiency of an EIR is to be reviewed in the light of what is
reasonably feasible.” As noted section by section below, the reasonably feasible level of analysis and
information necessary for decision-makers is mostly to wholly lacking from this document and it fails to
mect the standard for a good faith effort at full disclosure.

In particular, the document fails to provide specific information apd instead delivers vague generalifies
about impacts, mitigations and cumulative effects. Title 14, CCR, Section 15126.4 (a) (1) requires the
EIR to, “describe feasible measures which could minimize significant adverse impacts, including where
relevant, inefficient and unnecessary consurnption of energy.” Section 15 126.4 (2) (1) (A) further
requires that, “The discussion of mitigation measures shall distinguish between the measures which are
proposed by project proponents to be included in the project and other measures proposed by the lead,
responsible or trustee agency or other persons which are not included...” In regards to both traffic and
air quality impacts, the City completely neglected to propose mitigations or they failed to make any

distinction between them as to source.

Aesthetics:

A-] states that the “project would, overall, augment public coastal viewing opportunities by providing
improvements and amenities.” There is no explanation of what those amenities or improvements are or
how they would augment coastal viewing either alone or as a countervailing benefit to the loss of view
described by the project proponent.

A-2 fails to specify in either the plan description or in any renderings, the details of how the “project’s
proposed landscaping, wetland restoration, ped/bike paths, trails, kiosks, and benches” would meet the
requirements of EMC section 156.054 (D). How many? Where? What will they ook like? What
vistas will be changed, in what ways? What plants?, how big?, how tall?, how dense?, deciduous or
evergreen?, what spacing? What will be screened out and what will be left revealed?



A-3 This section fails to address the visual impacts of giant parking lots. There is no explanation of the
footprint size of the vast acreage of parking lots or how this will affect the visual character or quality of
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the site or its surroundings when full.

There is no discussion of the impact on the view-shed from the bay. This could have impacts on tourist
uses of the bay and must be addressed.

Agriculture:

Under Impact B-3 the DEIR concludes that the project will not “Invelve other changes in the existing
environment, which, due to their location, or naturc could result in conversion of ag lands 1o non-ag
uses.” This section concludes that the project would have no impact on oyster aguaculture. The
inadequate discussion in the Hydrology & Water Quality section of toxic runoff from the vast acreages
of parking lot slated for construction in direct proximity to the bay fails to address the risk of toxic
poltution that would affect oyster farming in the bay. This must be addressed to profect this important
economic endeavor.

This section overall fails to address the same toxic run-off risks from giant parking lots in its potential
effect on commercial fisheries relative to species that spend time in the Bay.

Alr Quality:

The mitigations in this section are vague and fail to meet the requirement to be “fully enforceable
through permit conditions, agreements, or other legally-binding instruments,” as required by Title 14,
CCR Section 151264 (a) (2).

The air quality section does not quantify the effect of the mitigation measures. What specific effects
will be mitigated? How will that mitigation work? How much of what pollutants will be mitigated?
What monitoring will take place?

Mitigation Measure C-2b- 2. suggests several measures would be taken “where applicable” without any
definition of the criteria for “applicability”.

The air quality section fails to analyze the health effects of traffic diversions that will be caused by the
project and going into and through the neighborhoods of Eurcka and the accompanying air pollution that
will be spewed directly into those neighborhoods.

In particular, the likely rerouting of traffic onto Herrick Ave. will effect Pinehill School as well as
golfers outside at the Eurcka Golf Course. Also, the diversion of traffic from Broadway onto Harris, and
ultimately onto *S” St. goes directly past 7ane Middle School. These specific locatized effects would
contradict the findings of less-than-significant impact under Impact C-4—"Would the Marina Center
project expose sensitive receptors o substantial pollutant concentrations?”

This section also fails to analyze prevailing wind patterns for localized effects in relation to specific
demographics &/or land use of those areas including other schools, hospitals, senior centers, ¢t This
deficit of analysis renders the conclusion under C-4 highly questionable. These are analyses that are
absolutely nccessary for an adequate EIR.

The air quality section fails to analyze cconomic effects of the sienificant impacts on health that the air
poliutions created by this project will cause.

The air quality section makes vague reference to public transit and voluntary rideshare programs but
offers no specifics on how much mitigation this will provide for what types of pollutants.



There is no discussion of the exira travel miles in cars that this project is purposed to motivate as a
shopping magnet that draws customers from long distances as the project proponents explain in their

woals for he project

15126.4 Consideration and Discussion of Mitigation MMeasures Proposed to Minimize Significant
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Eifects,

(a) Mitigation Measures in General.

(1) An EIR shall describe feasible measures which could minimize significant adverse impacts,
including where relevant, inefficient and unnecessary consumption of energy.

(A) The discussion of mitigation measures shall distinguish between the measures which are proposed
by project proponents to be included in the project and other measures proposed by the lead, responsible
or trustee agency or other persons which are not included but the lead agency determines could
reasonably be expected to reduce adverse impacts if required as conditions of approving the project.
This discussion shail identify mitigation measures for each significant environmental effect identified in
the EIR.

(R) Where several measures are available to mitigate an impact, each should be discussed and the basis
for selecting a particular measure should be identified. Formulation of mitigation measures should not
be deferred until some future time. However, measures may specify performance standards which would
mitigate the significant effect of the project and which may be accomplished in more than one specified
way.

(C') Energy conservatlon measures, as well as other appropriate mitigation measures, shall be discussed
when relevant. Examples of energy conservation measures are provided in Appendix F.

(D) 1f a mitigation measure would cause one or more significant effects in addition to those that would
e caused by the project as proposed, the effects of the mitigation measure shall be discussed but in less
detail than the significant effects of the project as proposed. (Stevens v. City of Glendale(1981) 125

Cal. App.3d 980.)

(2) Mitigation measures must be fully enforceable through permit conditions, agreements, or other
legally-binding instruments. In the case of the adoption of a plan, policy, regulation, or other public
project, mitigation measures can he incorporated into the plan, policy, regulation, or project design.

(3) Mitigation measures arc not required for effects which are not found to be significant.

(4) Mitigation measures must be consistent with all applicable constitutional requirements, including the
following:

(A) There must be an essential nexus (i.e. connection) between the mitigation measure and a legitimate
governmental interest. Nollan v. California Coastal Commission, 483 1U.S. 8§25 (1987): and

{3) The mitigation measure must be "roughly proportional” to the impacts of the project. Dolan v. City
of Tigard, 512 U.S. 374 (1994). Where the mitigation measure is an ad hoc exaction, 1t must be "roughly
proportional” to the impacts of the project. Ehriich v. City of Culver City (1996} 12 Cal.4th 854.

(3) If the lead agency determines {hat a mitigation measure cannot be legally imposed, the measure need
not be proposed or analyzed. Instead, the BEIR may simply reference that fact and briefly explain the
reasons undertying the lead agency's determination.

15126.6 Consideration and Discussion of Alternatives to the Proposed Project.



(a) Alternatives to the Proposed Project. An EIR shall describe a range of reasonable alternatives to the
project, or o the location of the project, which would feasibly attain most of the basic objectives of the

location

project but would avol d or substantially lessen any of the significant effects of the project, and evaluate
the comparative merits of the alternatives. An FIR need not consider every conceivable alternative to a
project. Rather it must consider a reasonable range of potentially feasible alternatives that will foster
informed decisionmaking and public participation. An EIR is not required to copsider alternatives which
are infeasible. The iead agency is responsible for selecting a range of project alternatives for
exarmination and must publicly disclose its reasoning for selecting those alternatives. There 1s no
ironclad rule governing the nature or scope of the alternatives to be discussed other than the rule of
reason. { Cirizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 333 and Laurel Heights
Improvement Association v. Regents of the University of California (1988) 47 Cal.3d 376).

(b) Purpose. Becanse an EIR must identify ways to mitigate or avoid the s1 anificant effects that a project
may have on the environment (Public Resources Code Section 21 002.1), the discussion of alternatives
chall focus on alternatives to the project or its location which are capable of avoiding or substantially
Jessening any significant effects of the project, even if these alternatives would impede to some degree
the attainment of the project objectives, or would be more costly.

(c) Selection of a range of reasonable alternatives. The range of potential alternatives to the proposed
project shall include those that could feasibly accomplish most of the basic objectives of the project and
could avoid or substantially lessen one or more of the significant effects. The EIR should briefly
describe the rationale for selecting the alternatives to be discussed. The EIR should also identify any
alternatives that were considered by the lead agency but were rejected as infeasible during the scoping
process and briefly expl ain the reasons underlying the lead agency's determination. Additional
information explaining the choice of alternatives may be included in the administrative record. Among
the factors that may be used to eliminate aliemnatives from detailed consideration in an EIR are:(i) failure
to meet most of the basic project objectives, (i) infeasibility, or (iii) inability to avoid significant
envirommental impacts.

(d) Fvaluation of alternatives. The EIR shall include sufficient information about each aiternative to
allow meaningful evaluation, analysis, and comparison with the proposed project. A matrix displaying
the major characteristics and significant environmental effects of cach alternative may be used to
summarize the comparison. 1f an alternative would cause one or mose significant effects in addition to
those that would be caused by the project as proposed, the significant effects of the alternative shall be
discussed, but in less detail than the significant effects of the project as proposed. (County of Invo v. Citv
of Los Angeles (1981) 124 Cal. App.3d 1).

(e} "No project” alternative.

(1) The specific alternative of "no project” shall also be evaluated along with its impact. The purpose of
describing and analyzing a no project alternative is to allow decisionmakers to compare the impacts of
approving the proposed project with the impacts of not approving the propesed project. The no project
alternative analysis is not the baseline for determining whether the proposed project’s environmental
impacts may be significant, unless it is identical to the existing environmental setting analysis which
does establish that baseline {see Section 15125).

(2) The "no project” analysis shall discuss the existing conditions at the time the notice of preparation 1s
published, or if no notice of preparation is published, at the time environmental analysis is commenced,
a5 well as what would be reasonably expected to occur in the foresceable future if the project were not
approved, based on current plans and consistent with available infrastructure and community services. If
the environmentally superior alternative is the "no project” alternative, the EIR shall also identify an
environmentally superior alternative among the other alternatives.



(3) A discussion of the "no project” alternative will usually proceed along one of two lines:

(A} When the project is the revision of an existing land use or regulatory plan, policy or ongoing
operation, the "no project” alternative will be the continuation of the existing plan. policy or operation
into the future. Typically this is a situation where other projects initiated under the existing plan will
continue while the new plan is developed. Thus, the pro] ected impacts of the proposed plan or
alternative plans would be compared to the impacts that would occur under the existing plan.

(B) If the project is other than a land use or regulatory plan, for example a development project on
identifiable property, the "no project” altemative is the circumstance under which the project does not
proceed. Here the discussion would compare the environmental effects of the property remaining in its
existing state against environmental effects which would occur if the project is approved. I disapproval
of the project under consideration would result in predictable actions by others, such as the proposal of
some other project, this "no project” consequence should be discussed. In certain instances, the no
project alternative means "no build" wherein the existing environmental setting is maintained. However,
where failure to proceed with the project will not result in preservation of existing environmental
conditions, the analysis should identify the practical result of the project’s non-approval and not create
and analyze a set of artificial assumptions that would be required to preserve the existing physical
environment.

(C) After defining the no project alternative using one of these approaches, the lead agency should
proceed to analyze the impacts of the no project alternative by projecting what would reasonably be
expected to oceur in the foreseeable future if the project were not approved, based on cuirent plans and
consistent with available infrastructure and community services.

(f) Rule of reason. The range of alternatives required in an EIR is governed by a "rule of reason" that
requires the EIR to set forth only those alternatives necessary to permit a reasoned choice. The
aliernatives shall be limited o ones that would avoid or substantially lessen any of the significant effects
of the project. Of those alternatives, the EIR need examine in detail only the ones that the lead agency
determines could feasibly attain most of the basic objectives of the project. The range of feasible
alternatives shall be selected and discussed in a manner to foster meaningful public participation and
informed (1) Feasibility. Among the factors that may be taken into account when addressing the
feasibility of alternatives are site suitability, economic viability, availability of infrastructure, general
plan consistency, other plans or regulatory limitations, jurisdictional boundaries (projects with a
regionally significant impact should consider the regional context), and whether the proponent can
reasonably acquire, contro! or otherwise have access 1o the alternative site (or the site is already owned

by the proponent). No one of these factors establishes a fixed limit on the scope of reasonable
alternatives. {Citizens of Goleta Valley v. Board of Supervisors (1990) 32 Cal.3d 553; see Save Our
Residential Environment v, City of West Hollywood (1992) 9 Cal.App.4th 1745, 1753, fn. 1).

(2) Alternative locations.

(A) Key question. The key question and first step in analysis is whether any of the significant effects of
the project would be avoided or substantially lessened by putting the project in another location. Only
locations that would avoid or substantially lessen any of the significant effects of the project need be
considered for inclusion in the EIR.

(B) None feasible. If the lead agency concludes that no feasible alternative locations exist, 1t must
disclose the reasons for this conclusion, and should inctude the reasons in the EIR. For example, in some
cases there may be no feasible alternative locations for a geothermal plant or mining project which must
be in close proximity to natural resources at a given location.

(C) Limited new analysis required. Where a previous document has sufficiently analyzed a range of
reasonablc alternative locations and environmental impacts for projects with the same basic purpose, the



Jead agency should review the previous document. The EIR may rely on the previous document to help
i assess the feasibility of potential project alternatives to the extent the circumstances remain
substantially the same as they relate o the alternative. (Citizens of Goleta Valley v. Board of Supervisors
(1690) 52 Cal.3d 553, 573).

(3) An EIR need not consider an Alternative whose effect cannot be reasonably ascertained and whose
implementation is remote and specul ative. (Residents Ad Hoc Stadium Commitiee v. Board of Trusiees
(1979) 89 Cal. App.3d 274).

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections 21002, 21002.1,
21003, and 21100, Public Resources Code; Citizens of Goleta Valley v. Board of Supervisors, (1990} 52
Cal.3d 553 Laurel Heights Improvement Association v. Regents of the University of California, ( 1988}
47 Cal3d 376; Gentry v. Citv of Murvieta (1995) 36 Cal.App.4th 1359; and Laurel Heights
Improvement Association v. Regenis of the University of California (1993) 6 Cal.4th 1112. decision

making.

13127. Limitations on Biscussion of Environmental Impact

The information required by Section 13126.2{¢) concerning irreversible changes, need be included only
in BIRs prepared in connection with any of the following activities:

(a) The adoption, amendment, or enactment of a plan, policy, or ordinance of a public agency;

(b) The adoption by a Local Agency Formation Commission of a resoiution making determinations; or
(c) A project which will be subject to the requirement for preparing an environmental impact statement
pursuant to the requirements of the National Environmental Policy Act of 1969, 42 U.5.C. 4321 -4347.
Note: Authority cited: Section 21083, Public Resources Code; Reference: Section 21100.1, Public

Resources Code.

15130. Discussion of Cumulative [Impacts

(a) An EIR shall discuss cumulative impacts of a project when the project's incremental effect is
cumulatively considerable, as defined in section 15065(a)(3). Where a lead agency is cxamining a
project with an incremental effect fhat is not “cumulatively considerable,” a lead agency need not
consider that effect significant, but shall briefly describe its basis for concluding that the incremental
effect is not cumulatively considerable. '

(1) As defined in Section 15335, a cumulative impact consists of an impact which 1s created as a result
of the combination of the project evaluated in the EIR together with other projects causing related
impacts. An EIR should not discuss impacts which do not result in part from the project evaluated in the

FIR.

(2) When the combined cumulative impact associated with the project’s incremental effect and the
effects of other projects is not significant, the EIR shall briefly indicate why the cumulative impact is not
significant and is not discussed 1 further detail in the FIR. A lead agency shall identify facts and
analysis supporting the lead ageney's conclusion that the cumulative impact is less than significant.

(3} An EIR may determine that a project's contribution to a significant cumulative impact will be
rendered less than cumulatively considerable and thus 1s not significant. A project's contribution 1s less
than cumulatively considerable if the project is required to implement or fund its fair share of'a
mitigation Measure O Measures designed to alleviate the cumulative impact. The lead agency shall
identify facts and analysis supporting its conclusion that the contribution will be rendered less than
cumulatively considerable.



(b) The discussion of cumulative impacts shall reflect the severity of the impacts and their likelihood of
occurrence, but the discussion need not provide as great detail as 1s provided for the effects attributable
to the project alone. The discussion should be euided by standards of practicality and reasonableness,
and should focus on the cumulative impact to which the identified other projects contribute rather than
the attributes of other projects which do not contribute to the cumulative impact. The following elements

are necessary to an adequate discussion of significant cumulative impacts:

(1) Either:

(A) A list of past, present, and probable future projects producing related or cumulative impacts,
inciuding, if necessary, those projects outside the control of the agency, ot

(B) A summary of projections contained i an adopted general plan or refated planning document, or in
a prior environmental document which has been adopted or certified, which described or evaluated
regional or areawide conditions contributing to the curnulative impact. Any such planning document
shall be referenced and made available to the public at a location specified by the lead agency.

(2) When utilizing a list, as suggested in paragraph (1) of subdivision (b), factors to consider when
determining whether to include a related project should include the nature of each envirommental
resource being examined, the location of the project and its type. Location may be important, for
example, when water guality impacts are at issue since projects outside the watershed would probably
not contribute to a cumulative effect. Project type may be important, for example, when the impact is
specialized, such as a particular air pollutant or mode of traffic.

(3) Lead agencies should define the geo graphic scope of the area affected by the cumulative effect and
provide a reasonable explanation for the geographic limitation used.

(4) A summary of the expected environmental effects to be produced by those projects with specific
reference 1o additional information stating where that information is available; and

(3) A reasonable analysis of the cumulative impacfs of the relevant projects. An EIR shall examine
reasonable, feasible options for mitigating or avoiding the project's contribution to any significant
cumulative effects.

(c) With some projects, the only feasible mitigation for cumulative impacts may involve the adoption of
ordinances or regulations rather than the imposition of conditions on a proj ect-by-project basis.

(d) Previously approved land use documents such as general plans, specific plans, and local coastal
plans may be used in cumulative impact analysis. A pertinent discussion of cumulative impacts
contained in one or more previously certified EIRs may be incorporated by reference pursuant to the
provisions for tiering and program EIRs. No further cumulative impacts analysis is required when a
project is consistent with a general, specific, master or comparable programmatic plan where the lead
agency determines that the regional or arcawide cumulative impacts of the proposed project have
already been adequately addressed, as defined in section 151 52(f), in a certified EIR for that plan.

(e) If a cumulative impact was adequately addressed in a prior EIR for a community plan, zoning action,
or gencral plan, and the project is consistent with that plan or action, then an EIR for such a project
should not further analyze that cumulative impact, as provided in Section 15183().

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections 21083(h), 21093,
21004 and 21100, Public Resources Code; Whitman v. Board of Supervisors, (1979) 88 Cal. App. 3d
397 San Franciscans for Reasonable Growth v. City and County of San Francisco (1984} 151

Cal. App.3d 61; Kings Counry Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, Laurel
Heights Homeowners Association v. Regenis of the University of California (1988) 47 Cal.3d 370,
Sierra Club v. Gilroy (1990) 220 Cal. App.3d 30; Cirizens to Preserve the Ojai v. County of ¥eniuira
(1985) 176 Cal.App.3d 421; Concerned Citizens of South Ceni. Los A ngeles v. Los Angeles Unified Sch.



Dist, (1994) 24 Cal App.4th 826; Las Virgenes Homeowners Fed'n v. County of Los ﬁngeies (1986) 177
Cal.App.3d 300; San Joagquin Rapror/Wildlife Rescue Ctrrv. Couniy of Stanisiaus (1994) 27 Cal. App.4th
713: Fort Mojave Indian Tribe v. Cal. Dept. Of Health Services (1995) 38 Cal. App.4th 1574; and

Communities for a Berrer Environment v. California Resources Agency (2002) 103 Cal. App.4th 98.

15150. Incorperation by Reference

(a) An EIR or Negative Declaration may mcorporate by reference all or portions of another document
which is a matter of public record or is generally aveilable to the public. Where all or part of another as
part of the text of the EIR or Negative Declaration.

(b) Where part of another document is incorporated by reference, such other document shall be made
available to the public for inspection at a public place or public building. The EIR or Negative
Declaration shall state where the incorporated documents will be available for inspection. Ata
minimum, the incorporated document shall be made available to the public in an office of the Lead
Agency in the county where the project would be carried out or in one or more public buildings such as
county offices or public libraries if the Lead Agency does not have an office in the county.

(c) Where an FIR or Negative Declaration uses incorporation by reference, the incorporated part of the
ceferenced document shail be briefly summarized where possible or briefly described if the data or
information cannot be summarized. The relationship between the incorporated part of the referenced
document and the EIR shall be described.

(d) Where an agency incorporates information from an EIR that has previously been reviewed through
the state review system, the state identification number of the incorporated document should be included
in the summary or designation described in subdivision (c).

(e) Examples of materials that may be incorporated by reference include but are not Hmited to:

(1) A description of the environmental setting from another EIR.

(2) A description of the air pollution problems prepared by an air pollution control agency concerning a
process involved in the project.

(3) A deseription of the city or county general plan that applies to the location of the project.

(f) Incorporation by reference is most appropriate for including long, descriptive, or technical materials
that provide general background but do not contribute directly to the analysis of the problem at hand.
Note: Authority cited: Section 21083, Public Resources Code; Reference Sections 21003, 21061, and

21100, Public Resources Code.





