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November 3, 2009 
 
VIA U.S. MAIL AND E-MAIL 
 
Kevin R. Hamblin, AICP 
Director of Community Development 
City of Eureka 
531 K Street 
Eureka, California  95501-1165 
 

Re: Supplemental Interim Remedial Action Plan for the Balloon Track - Phase 1; 
Conformity with the Coastal Act and Eureka’s Local Coastal Program 

 
Dear Mr. Hamblin: 
 
 I am writing on behalf of my client CUE VI, LLC, in support of its application to the City 
of Eureka for a coastal development permit to implement the remedial activities outlined in the 
Supplemental Interim Remedial Action Plan for the Balloon Track Property (“SIRAP”).  This 
letter is meant to highlight some of the issues and analysis concerning the CDP’s consistency 
with the City’s Local Coastal Program and the Coastal Act.  We ask that the City consider the 
information in this letter in conjunction with the information and analysis already contained in 
the City’s administrative record, including the Marina Center EIR, responses to public and 
agency comments, staff reports, and resolutions of approval. 
 

INTRODUCTION 
 

The Coastal Act establishes a planning and regulatory program governing land use in 
California’s coastal zone.  It generally sets forth several statewide planning and management 
policies (largely found in Chapter 3) and two procedural means of implementing them—planning 
and permitting.  The Act calls on local governments to develop “local coastal programs” 
(consisting of “land use plans” and “implementation plans”) and submit them to the Coastal 
Commission to review and certify their “conformity with the policies of Chapter 3.”  Pub. Res. 
Code § 30512(a)(1).  Anyone “wishing to perform or undertake any development in the coastal 
zone . . . shall obtain a coastal development permit.”  Pub. Res. Code § 30600(a).  The local 
government or the Commission on appeal must issue a coastal development permit (“CDP”) if it 
finds that the proposed development is “in conformity with the certified local coastal program” 
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(“LCP”) (Pub. Res. Code § 30604(b)) or, in areas without a certified LCP, “in conformity with 
Chapter 3” (Pub. Res. Code § 30604(a)). 

CUE VI, owner of a 43-acre brownfield site known as the Balloon Track located in 
Eureka, California, has been directed by the Regional Water Quality Control Board (“RWQCB”) 
to remediate contamination at the site by implementing a Supplemental Interim Remediation 
Action Plan (“SIRAP”) that calls for excavating and removing soil from discrete areas of the site, 
covering and grading the surface of portions of the site, and creating and enhancing wetlands on 
approximately 11.89 acres in the southwest corner of the site.  CUE VI has applied to the City of 
Eureka for a CDP for the actions necessary to implement the SIRAP, referred to as Phase 1.  As 
reflected in the proposed Resolution approving the CDP, the City contemplates finding that the 
conditions on the site constitute a “nuisance” under the City’s Municipal Code and calling for 
CUE VI to implement the SIRAP pursuant to a nuisance abatement order and CDP issued by the 
City in keeping with its Municipal Code and certified LCP.   

 
Because the project site contains “wetlands” that, in the lexicon of the Coastal Act and 

the City’s certified LCP, may also constitute “environmentally sensitive habitat areas” 
(“ESHA”), approval of any development on the site typically is constrained by two provisions of 
the Coastal Act (and corresponding provisions of the LCP):  (1) Section 30233 essentially limits 
development in wetlands to certain specified uses; (2) Section 30240 provides that 
“[e]nvironmentally sensitive habitat areas [“ESHA”] shall be protected against any significant 
disruption of habitat values, and only uses dependent on those resources shall be allowed within 
those areas.” 
 

This letter briefly discusses how the City’s issuance of the CDP is “in conformity” with 
its certified LCP and, further, how the City’s action complies with the Coastal Act.   
 

I. THE CDP CONFORMS WITH THE CITY'S CERTIFIED LCP 
 

The conformity of the CDP with each of the policies in the City’s certified LCP is 
discussed in the FEIR, the proposed Resolution, and the accompanying staff report, and I will not 
cover in this letter the ground already covered in those documents.  I will simply elaborate on the 
explanation of the CDP’s conformity with a couple of provisions. 

The CDP is in conformity with General Plan Goal 6.A.7 (LCP Policy 5.6), which 
provides that “the City shall ensure that environmentally sensitive habitat areas are protected 
against any significant disruption of habitat values, and that only uses dependent on such 
resources shall be allowed within such areas.”  The CDP implementing the SIRAP complies with 
this section inasmuch as it protects against significant disruption of habitat values on the site by 
avoiding impacts to the highest value wetlands on the site and limiting disruption to the 
maximum extent practicable to the low value wetlands on the site and, further, by creating and 
enhancing wetlands on the site, so that in the end the site will contain wetlands of equal or 
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greater size and of higher value than the wetlands currently found there.  The purpose of the CDP 
and SIRAP is to protect birds, wildlife, and the public from contamination on the site, including 
the wetlands.  That purpose cannot be accomplished anywhere else.  Consequently, the activities 
associated with wetlands and habitats authorized in the CDP also are “dependent on those 
resources” within the meaning of Goal 6.A.7. 

The CDP is in conformity as well with General Plan Goal 6.A.9 (LCP Policy 5.8), which 
provides:  “The City shall permit the diking, filling, or dredging of open coastal waters, 
wetlands, or estuaries only under the following conditions:  ¶ a. The diking, filling or dredging is 
for a permitted uses in that resource area; b. There is no feasible, less environmentally damaging 
alternative; c. Feasible mitigation measures have been provided to minimize adverse 
environmental effects; d. The functional capacity of the resource area is maintained or 
enhanced.” 

The purpose of the CDP is to remediate contamination on the site and abate the nuisance 
it creates.  The CDP accomplishes this purpose by implementing actions described in the SIRAP 
which generally entail: (1) removing the most contaminated soils; (2) covering the remaining 
contaminated surface soils with a layer of clean material to eliminate exposure pathways to 
wildlife, people, and stormwater; and (3) grading the surface soils to retain stormwater on the 
site. 

There is no feasible, less environmentally damaging alternative to accomplish the site 
remediation and stormwater controls that would avoid impacts to wetlands on the site.  Site 
remediation is necessary to protect Humboldt Bay and its aquatic ecosystem.  Contamination of 
surface soil is scattered across the site, and so remediation cannot be accomplished without 
impacting the wetlands scattered across the site.  Further, remediation of this contamination 
cannot be accomplished in place by bacterial or other technical means, because those means are 
typically ineffective at addressing metals contamination in soils and stormwater as is the case 
here.  Moreover, controlling stormwater on the site requires a comprehensive grading plan, so 
even if particular spots lacked contamination requiring the soil to be removed or covered, they 
would nonetheless need to be graded in order to control stormwater.  Any potentially effective 
alternative means would be infeasible or would result in greater environmental harm.  For 
example, some have argued for complete removal of all soils on the site, which would entail the 
removal and disposal of millions of cubic yards of material.  In addition to going beyond what is 
necessary to properly remediate the site, such an alternative would have significant and probably 
unmitigable adverse environmental consequences well beyond what is contemplated under the 
SIRAP (e.g., environmental consequences associated with increased truck traffic and related 
exhaust emissions, as well as new water quality impacts associated with excavating the site to 
elevations that coincide with Humboldt Bay).  Therefore, the remedial measures outlined in the 
CDP constitute the least environmentally damaging feasible alternative.  
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II. THE CDP CONFORMS WITH THE COASTAL ACT AND THE CITY’S LCP; 
ANY CONFLICT MAY BE RESOLVED SINCE, ON BALANCE, THE 
CLEANUP IS MOST PROTECTIVE OF COASTAL RESOURCES 

 
The Legislature anticipated situations where strict adherence to any one section of the 

Coastal Act might impede attainment of the Act’s broader goals and provided a mechanism for 
local governments and the Commission to resolve such conflicts.  The Legislature declared that 
“in carrying out the provisions of this [Act] such conflicts be resolved in a manner which on 
balance is the most protective of significant coastal resources.”  Pub. Res. Code § 30007.5.  
Offering an illustration pertinent here, the Legislature added that “[i]n this context . . . broader 
policies which, for example, serve to concentrate development in close proximity to urban and 
employment centers may be more protective, overall, than specific wildlife habitat and other 
similar resource policies.”  Id.  Accordingly, the Legislature authorized local governments and 
the Commission to resolve such conflicts through this balancing process:  “Where the 
commission or any local government in implementing the provisions of this [Act] identifies a 
conflict between the policies of [Chapter 3], Section 30007.5 shall be utilized to resolve the 
conflict and the resolution of such conflicts shall be supported by appropriate findings setting 
forth the basis for the resolution of identified policy conflicts.”  Pub. Res. Code § 30200(b). 

 
The Marina Center FEIR, in discussing that project’s conformity with the Coastal Act, 

notes that the mixed use project may not comply with certain aspects of Public Resources Code 
sections 30233 and 30240, which limit the types of development allowed in wetlands and ESHA.  
The FEIR discusses as well how the project is in conformity with the Coastal Act because on 
balance it is most protective of significant coastal resources. 

 
While the conformity of the Marina Center mixed use project with section 30233 and 

corresponding provisions of the LCP is one thing, the conformity of the CDP implementing the 
SIRAP with those provisions is another.  Section 30233 limits development in wetlands to 
certain specified purposes among which are “[i]ncidental public service purposes, including but 
not limited to, burying cables and pipes or inspection of piers and maintenance of existing intake 
and outfall structures” and “[r]estoration purposes.”  The term “incidental public service 
purposes,” on its face, may fairly be read to encompass the SIRAP, the purpose of which is to 
implement interim remediation measures to protect the public from existing contamination on the 
site.  While the Commission’s administrative interpretation of the term adds complexity to its 
meaning, the SIRAP is reasonably understood to serve “incidental public service purposes.”  
Similarly, because implementation of the SIRAP entails filling some contaminated wetlands on 
site and creating an equal acreage of wetlands and enhancing other wetlands on another part of 
the site, it may reasonably be understood to serve “restoration purposes” within the meaning of 
section 30233 and the LCP. 

 
Similarly, while the conformity of the Marina Center mixed use project with section 

30240 and corresponding provisions of the LCP is one thing, the conformity of the CDP 
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implementing the SIRAP with those provisions is another.  Section 30240 provides that 
“[e]nvironmentally sensitive habitat areas [“ESHA”] shall be protected against any significant 
disruption of habitat values, and only uses dependent on those resources shall be allowed within 
those areas.”  The CDP implementing the SIRAP complies with this section inasmuch as it 
protects against significant disruption of habitat values on the site by avoiding impacts to the 
highest value wetlands on the site and limiting disruption to the maximum extent practicable to 
the low value wetlands on the site and, further, by creating and enhancing wetlands on the site, 
so that in the end the site will contain wetlands of equal or greater size and of higher value than 
the wetlands currently found there.  As the purpose of the SIRAP is to protect birds, wildlife, and 
the public from contamination on the site, including the wetlands, and that purpose cannot be 
accomplished anywhere else, implementation of the SIRAP also is “dependent on those 
resources” within the meaning of section 30240 and the LCP. 

 
To the extent nonetheless that the CDP may be regarded not to comply with either section 

30233 or 30240 or corresponding provisions of the LCP, the questions arise whether that poses a 
conflict between the policies of those sections and other Coastal Act or LCP policies and, if so, 
how that conflict should be resolved under sections 30007.5 and 30200. 
 
 The Commission has employed balancing under section 30007.5 to approve projects in 
circumstances analogous to those presented here.  For instance, in 2002, the Commission 
approved a local coastal plan amendment of the City of Oxnard to annex a 91-acre site to the 
City and authorize a project providing remediation of contamination on the site, development of 
residential uses, and open space and habitat areas.  The site was contaminated as a result of thirty 
years of use as an oil field waste disposal facility.  The project would remediate the 
contamination and pay for it from the proceeds of the residential development.  Because the 
project required filling about 4.2 acres of wetlands, it was inconsistent with section 30233, which 
limits development in wetlands to certain uses that do not include residential use.  The 
Commission found a conflict between this policy and the policies of sections 30230, 30231, and 
30240 calling for maintenance and improvement of the quality of sensitive coastal resources and 
water quality.  The Commission resolved the conflict by finding that remediation of the site 
contamination together with mitigation of impacts on wetlands and sensitive resources was most 
protective of coastal resources. 
 

The Commission’s explanation of its decision is instructive and so is presented here at 
length: 

 
In order for the Commission to utilize the conflict resolution provision of Section 
30007.5, the Commission must first establish that there exists a substantial 
conflict between two statutory directives contained in Chapter 3 of the Coastal 
Act.  The fact that an amendment is consistent with one policy and inconsistent 
with another policy does not necessarily result in a conflict.  Rather, the 
Commission must find that to deny the amendment based on the inconsistency 
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with one policy will result in coastal zone effects that are inconsistent with 
another policy. 
 
In this case . . . the proposed amendment is inconsistent with the wetland 
protection policies of the Coastal Act because it is not an allowable wetland fill 
activity as identified by Section 30233(a)(1-8).  However, to deny the project 
based on this inconsistency with Section 30233(a)(1-8) would result in significant 
adverse impacts inconsistent with Coastal Act water quality and sensitive resource 
policies, specifically Sections 30230, 30231, and 30240.  The soil and 
groundwater remediation activities proposed under this LCP amendment will 
prevent adverse impacts to surface and ground water quality and sensitive coastal 
resources due to contamination.  As such the project is consistent with Section 
30230, 30231 and 30240 of the Coastal Act.  Without the project, significant 
adverse impacts on water quality and sensitive coastal resources will occur. 
 
If the Commission were to deny the amendment based on its nonconformity to the 
wetland fill provisions of Section 30233, the water quality would be threatened 
and sensitive resources would suffer worsened health and loss of native habitat, 
including the potential loss of a previously thought to be extinct plant species, 
thus resulting in adverse impacts on these resources and directly contradicting 
Sections 30230, 30231, and 30240, which mandate protection of said resources.  
Therefore, the no project alternative would have unavoidable significant adverse 
impacts on coastal resources.  The second alternative presented does not eliminate 
the need for wetland fill that is not an allowable use, and in addition, this 
alternative is not feasible or environmentally preferable. 
 
The proposed amendment involves fill in degraded wetland areas that have been 
created as a result of past disturbance by the operation and closure of an oil waste 
disposal facility, nevertheless, fill in a wetland for the purpose of the proposed 
amendment to include residential development is inconsistent with the wetland 
policies of the Coastal Act.  However, this amendment will preserve water 
quality, protect a previously thought to be extinct plant community and restore 
highly degraded sensitive habitats.  Much of the sensitive habitat onsite is dying 
back and appears generally unhealthy.  Because of the contaminated condition of 
the site, Dr. Allen [of the Commission staff] does not believe that over time this 
site would regenerate to a healthy due habitat representative of the area.  The 
existence of very contaminated materials just beneath the surface prevents deep-
rooted plants from growing to maturity over most of the site, and this will not 
allow this site to regenerate naturally without soil remediation.  The amendment 
will also serve to enhance habitat values of the wetland created offsite.  Therefore, 
the Commission finds that the proposed amendment creates a conflict among 
Coastal Act policies. 



BRISCOE IVESTER & BAZEL LLP 
November 3, 2009 
Page 7 

 
0034\001\18732 v1 

 
After establishing a conflict among Coastal Act policies, Section 30007.5 
mandates that the Commission resolve the conflict in a manner that is on balance 
most protective of coastal resources.  In this case the proposed amendment would 
result in the fill of approximately 4.2 acres of wetland.  The critical factors in the 
Commission’s assessment of the conflict resolution are the following:  that the 
soils onsite are highly contaminated and pose a threat to human health and the 
environment; soil remediation is required to eliminate these threats; the soil 
remediation will impact 4.2 acres of wetlands that have formed due to past 
industrial uses that modified the site; and following the soil remediation, these 
areas will no longer exhibit the conditions that are required to support wetland 
habitat.  In addition, approval of the proposed project, as opposed to denial, will 
result in more healthy functional wetland habitat areas through relocation and 
restoration offsite in more suitable locations, which will in turn benefit sensitive 
wildlife species.  The amendment incorporating the suggested modifications will 
result in the creation of 4:1 wetland habitat as mitigation for impacted wetland 
area which will be located offsite at a more suitable location creating a more 
diverse and larger wetland habitat than those existing onsite and will also serve to 
enhance surrounding resources. 
 
Therefore, the Commission concludes that impacts on coastal resources that 
would result from denial of the amendment would be more significant that the 
impact on wetland habitat allowed under the amendment.  Therefore, the 
Commission finds that approving the amendment is, on balance, most protective 
of coastal resources and is consistent with Section 30007.5 of the Coastal Act. 

 
California Coastal Commission, Revised Findings on City of Oxnard LCP Amendment No. 
OXN-MAJ-1-00, North Shore at Mandalay Bay (May 22, 2002; approved June 10, 2002), pp. 
54-55. 
 
 The CDP to implement the SIRAP presents a similar policy conflict in that the site’s 
contamination, resulting from years of use of the site as a railroad yard, calls for remediation to 
benefit human health, wildlife, and the environment and, without remediation, the existing 
degraded conditions will persist.  Remediation of the site contamination entails filling 
approximately 5.54 acres of wetlands as delineated under the Coastal Act.  To the extent that this 
remediation, though, is considered not to comply with section 30233 or 30240 or the LCP, the 
City and Commission may resolve this policy conflict by determining that on balance it is more 
protective of significant coastal resources to remediate the site contamination as proposed in the 
CDP while mitigating resulting impacts on wetlands, rather than leave the low value wetlands—
and the contamination—in place. 
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 The Commission has employed balancing under section 30007.5 to resolve policy 
conflicts in other analogous circumstances, as illustrated by the following examples.   
 

• CDP No. 1-08-017 (Wiyot Tribe) (Staff report June 27, 2008; approved July 11, 2008), 
balancing conflict between policies on protecting wetlands and policies on protecting 
water quality with respect to remediation of site contamination. 

• LCP Amendment No. 2-06B (City of San Diego, Creekside Villas) (Staff Report June 5, 
2007; approved Jan. 9, 2008), balancing conflict between policies on protecting ESHA 
and policies on concentrating development with respect to residential uses. 

• Consistency Certification No. CC-008-07 (North County Transit District, San Diego 
County) (Approved June 15, 2007), balancing conflict between policies on protecting 
wetlands and policies on protecting water quality and air quality, promoting energy 
conservation, maximizing public access, and reducing vehicle miles traveled with respect 
to extension of a railroad line. 

• CDP No. 6-03-098 (Pardee Homes) (Staff Report Sept. 27, 2006; approved Oct. 11, 
2006; Staff Report on Revised Findings Mar. 28, 2007; approved Apr. 10, 2007), 
balancing conflict between policies on protecting ESHA and policies on concentrating 
development with respect to residential uses. 

• LRDP Amendment No. 1-06 and CDP No. 4-06-097 (U.C. at Santa Barbara) (Staff 
Report Nov. 3, 2006; approved Nov. 17, 2006), balancing conflict between policies on 
protecting wetlands and ESHA and policies on protecting water quality, maximizing 
public access, and concentrating development with respect to university residential uses. 

• CDP No. 1-06-033 (Tilch) (Staff Report Sept. 22, 2006; approved Oct. 13, 2006), 
balancing conflict between policies on protecting wetlands and policies on protecting 
water quality. 

• Consistency Certification No. CC-004-05 (North County Transit District, San Diego 
County) (Approved Nov. 16, 2005), balancing conflict between policies on protecting 
wetlands and ESHA and policies on protecting water quality and air quality, promoting 
energy conservation, and reducing vehicle miles traveled with respect to adding a second 
railroad line within an existing right of way.  

• LCP Amendment No. 3-03B (City of San Diego, Crescent Heights) (Staff Report Feb. 
16, 2005; approved Mar. 16, 2005), balancing conflict between policies on protecting 
ESHA and policies on concentrating development with respect to residential uses. 

• LCP Amendment No. 1-03 (City of Dana Point) (Staff Report Dec. 20, 2003; approved 
Jan 15, 2004), in a context “close to the point of presenting a conflict,” using a 
“balancing approach” to reach a “trade off” between policies on protecting ESHA and 
policies on maximizing public access, protecting water quality, and concentrating 
development with respect to residential and commercial uses. 

• LCP Amendment No. 3-01 (San Luis Obispo) (Staff Report July 24, 2002; approved 
Aug. 8, 2002), balancing conflict between policies on protecting ESHA and policies on 
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protecting water quality with respect to land use designation to accommodate future 
wastewater treatment facility. 

• Appeal No. A5-IRC-99-301 of CDP No. 97-0152 (Irvine Community Development 
District) (Staff Report Feb. 22, 2001; approved Mar. 12, 2001), balancing conflict 
between policies on protecting wetlands and ESHA and policies on protecting water 
quality with respect to mass grading and installation of backbone infrastructure for future 
residential and recreational development. 

• CDP 6-98-127 (City of San Diego, State Route 56) (Staff Report Apr. 25, 2000; approved 
May 10, 2000), balancing conflict between policies on protecting wetlands and policies 
on protecting water quality with respect to construction of segment of freeway. 

• CDP No. 1-98-103 (O’Neil) (Approved July 16, 1999), balancing conflict between 
policies on protecting wetlands and policies on protecting water quality with respect to 
construction of a cattle barn. 

 
In considering the project and any inconsistency with the policies of section 30233, the 

City and the Commission are guided as well by the policies of sections 30512.2 and 30001.5 of 
the Coastal Act.  See Douda v. Cal. Coastal Comm. (2008) 159 Cal.App.4th 1181.  Section 
30512.2 provides: 

 
The following provisions shall apply to the commission’s decision to certify or 
refuse certification of a land use plan pursuant to Section 30512: 
 
(a) The commission’s review of a land use plan shall be limited to its 

administrative determination that the land use plan submitted by the local 
government does, or does not, conform with the requirements of Chapter 3 
(commencing with Section 30200).  In making this review, the commission is 
not authorized by any provision of this division to diminish or abridge the 
authority of a local government to adopt and establish, by ordinance, the 
precise content of its land use plan. 

 
(b) The commission shall require conformance with the policies and requirements 

of Chapter 3 (commencing with Section 30200) only to the extent necessary to 
achieve the basic state goals specified in Section 30001.5. 

 
Emphasis added.  As set forth in section 30001.5, those goals are: 
 

(a) Protect, maintain, and where feasible, enhance and restore the overall quality 
of the coastal zone environment and its natural and artificial resources. 
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(b) Assure orderly, balanced utilization and conservation or coastal zone 
resources taking into account the social and economic needs of the people of 
the state. 

 
(c) Maximize public access to and along the coast and maximize public 

recreational opportunities in the coastal zone consistent with sound 
conservation principles and constitutionally protected rights of private 
property owners. 

 
(d) Assure priority for coastal-dependent and coastal-related development over 

other development on the coast. 
 
Again, the CDP would not impede these goals.  Indeed, the CDP would help conserve, 
protect, maintain, enhance, and restore the coastal environment and coastal resources. 
 

III. THE COASTAL ACT IS NOT A LIMIT ON THE CITY’S POWER TO 
DECLARE AND ABATE A NUISANCE ON THE BALLOON TRACK 

 
Mindful of the backdrop of other state and local laws pertaining to land use and 

environmental protection, in enacting the Coastal Act, the Legislature accorded various authority 
and roles to the Coastal Commission, local governments, ports, and other agencies, such as the 
RWQCBs.  In doing so, the Legislature preserved the ability of cities to abate nuisances without 
limitation under the Coastal Act:  “No provision of the [Coastal Act] is a limitation . . . on the 
power of any city or county . . . to declare, prohibit and abate nuisances.”  Pub. Res. Code § 
30005.  Section 30005 establishes that when exercising its power to declare and abate nuisances, 
the City is not constrained by any limitation of the Coastal Act.   

 
As reflected in the proposed Resolution approving the CDP, exercising its power to 

declare and abate nuisances in keeping with section 30005 of the Coastal Act, the City has in the 
past and again anticipates declaring the foregoing conditions of the Balloon Track to be a 
nuisance and ordering CUE VI to abate the nuisance by implementing the supplemental interim 
remedial measures approved by the RWQCB under its CAO. 

 
Under section 30005, the City need not issue a CDP to authorize actions necessary to 

comply with its nuisance abatement order since a CDP is a creature of the Coastal Act and even 
the procedural step of issuing a CDP may be regarded a “limitation” on the City’s power to 
declare and abate nuisances.  The City may nonetheless employ a CDP as a procedural vehicle 
under its Municipal Code for exercising its nuisance abatement power without its action being 
limited by any Coastal Act provision.  Exercising its prerogative in this regard, the City 
anticipates issuing a CDP (also a creature of the City’s Municipal Code) authorizing the actions 
comprising “development” necessary to comply with the City’s nuisance abatement order.   
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As issuance of the CDP is integral to the City’s exercise of its nuisance abatement power, 
section 30005 serves to prevent any provision of the Coastal Act from operating as “a limitation” 
on the CDP.  Or, put differently, section 30005 effectively renders the City’s exercise of its 
nuisance abatement power in conformity with the Act and its LCP.1  In exercising its nuisance 
abatement power, thus, the City is not limited by section 30604(b), which generally calls for a 
finding that a CDP is in conformity with a certified LCP.2  Similarly, under section 30005, the 
City’s exercise of its nuisance abatement power is not limited by sections 30233 and 30240, 
which generally limit development in wetlands and ESHA.  Nor is the City limited by section 
30603, which generally provides for appeal of some CDPs to the Coastal Commission; in 
exercising its power to abate nuisances, the City may give immediate effect to its CDP. 
 

IV. AS A DETERMINATION ON WATER QUALITY BY THE RWQCB, THE 
CDP CONFORMS WITH THE COASTAL ACT AND LCP 

 
In enacting the Coastal Act, the Legislature recognized that “[t]he State Water Resources 

Control Board and the California regional water quality control boards are the state agencies with 
primary responsibility for the coordination and control of water quality.”  Pub. Res. Code § 
30412(b).  Accordingly, the Legislature prohibited the Coastal Commission from “modify[ing], 
adopt[ing] conditions, or tak[ing] any action in conflict with any determination by the State 
Water Resources Control Board or any California regional water quality control board in matters 
relating to water quality . . . .”  Id. 

 
As reflected in the proposed Resolution, the City has found that the RWQCB issued the 

CAO ordering that the land owner of the Balloon Track “cleanup and abate the discharges and 
threatened discharges” from the site to protect water quality, that pursuant to its authority under 
sections 13267 and 13304 of the California Water Code, the RWQCB obligated CUE VI to 
implement the SIRAP to comply with the CAO and address identified stormwater quality issues, 
and that, by these actions, the RWQCB has made a determination in matters relating to water 
quality within the meaning of section 30412 of the Coastal Act. 

 
Because the RWQCB’s approval of the SIRAP is a “determination . . . in matters relating 

to water quality” and the CDP authorizes actions necessary to implement the SIRAP, section 
30412 effectively precludes the modification, adoption of conditions, or taking of any other 
                                                 
1 The City has provided in its Municipal Code for exercising its power to declare and abate 
nuisances on real property in the City, including in the area governed by its certified LCP.  EMC 
§ 150.140 et seq.  In issuing the CDP as part of its exercise of that power, the City acted in 
conformity with its Municipal Code and the certified LCP and the Coastal Act in keeping with 
Public Resources Code section 30005, which confirms that no provision of the Coastal Act is a 
limitation on the City’s power to declare and abate nuisances 
2 Nonetheless, as discussed above, the City has found that the CDP conforms with its certified 
LCP. 


















































